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Supreme Court just passing the buck on Clean
Water Act

Web-posted Jun 21, 2006
EDITORIAL
To the U.S. Supreme Court: Thanks, but no thanks. While it is appropriate that Michigan - the

nation's premier water wonderland - be the source of alandmark water rights case, it's
unfortunate that the outcome effectively was atie.

The case is the Midland-area dispute Advertisement

over where the federal Clean Water Act

ends. Midland devel oper John Rapanos ﬂ EarthLinilc
had filled in a drainage ditch far from - HIGH SPEED IMTERMET

but in vicinity of - the Tittabawassee . . .
River, Saginaw Bay and Lake Huron. Spring High Speed Special:

Because it was on his own property, he 51 2 95
/MO,

had not obtained a permit.
Up to 4X faster than regular DSL.

e
spring!

The U.S. government sued, claiming a
violation of the act. A lower federal
court concluded that the ditch came
under the act's defi nition of "navigable
waters."

\
Now, the Supreme Court has voted, four
with Rapanos and four against, with one
justice essentially deciding the lower courts would have to handle the definition on a case-by-

case basis.

Limited time offer - As low as 512.95/mo. for & mos.

In other words: A property owner's right to modify anything from a wetland on up will be
whatever the Army Corps of Engineers saysit is, which essentially has been the situation this
suit aimed to clarify.

The four justices considered conservative sided with Rapanosin claiming a clear limit on the
reach of the Clean Water Act. The liberals backed the government's interpretation that a water
resource did not have to be even near navigable waters to be federally regul ated.
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The controlling opinion, by Justice Anthony Kennedy, says that to be under federal regulation,
awetland would have to significantly affect a body of navigable water.

As apractical matter, the defi nition of significant will continue to be made by the government
on a case-by-case basis.

Both liberal and conservative critics of the decision, or non-decision, argue that the court's
ruling basically puts the question back before the Congress.

We all know the habit of our representatives and senators to pass sweeping legislation, with
the expectation that its clear meaning eventually will be decided by judges refereeing disputes.

It's alazy way to do business. It's nothing more than basking in glowing headlines of having
"acted," when in fact the lawmakers only have kicked the can down the street. There,
Americans injured financially or worse must spend small fortunes attempting to establish their
rights under the Constitution.

That is precisely where the Clean Water Act has been, and will stay, under this nondecision.

The Rapanos case is sort of constitutionally prohibited ex post facto law - do something and
then we'll decide whether it's legal or not.

The Supreme Court's unseemly ruling also illustrates its lack of collegiality. In this era of
justice-by-law-clerk, court employees do the research for and writing of opinions. Then, with
little or no debate, the votes are counted and chips fall where they may. This case appears to
be a bad example of that process.

A court may be deadlocked as a matter of principle or as a result of not comparing notesin the
course of an honest attempt to truly settle a question.

We deserve much more than this from such avital branch of government.
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